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218 SECOND STREET
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HENDERSON, KENTUCKY 42420

July 19, 2001

FEDERAL EXPRESS

¥r. Thomas M. Dorman
Executive Director

Public Service Commission of Kentucky
Post Office Box 615

Frankfort, Kentucky 40602

Re: Case No. 2001-104

Dear Mr. Dormans:

TELEFHONE
{270) BEG 3865
TELEFAX
[270) 8256672

We enclose for filing the original and 10 copies of

Brief of Intervenor Kenergy Corp.

Your assistance in this matter is appreciated.

Very truly vours,

DORSEY, KING, GRAY & NORMENT

B _ -
Y lemb
Frank N. King, Jr.

FNKJr/cds
Encls.

Copy/w/encls.: Mr. Dean Stanley
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COMMONWEALTH OF KENTUCKY SOE! VED

BEFORE THE DPUBLIC EERVICE COMMIESSION

In the Matter or:

THE JOINT APPLICATION OF E.ON AG,
POWERGEN PLC, LG&E ENERGY CORP., CASE NO.

)
)
LOUISVILLE GAS AND ELECTRIC COMPANY,) 2001-104
AND KENTUCKY UTILITIES COMPANY FOR )

)

APPROVAL OF AN ACQUIBITION

BRIEF OF INTERVENOR KENERGY CORP

KENERGY CORP. ("Kenergy"™) does not object to the
commlssion's approval ©of the proposed acgquisition, as ocutlined in

the application. Kenergy does request that two (2) of the

" commitments be re-worded as set forth below, and that copies of the

executed written acceptance be required to be served on all parties
of record.
* kh Kk k k Kk k %k %k %k

Kenergy purchases wholesale power from LG&E Energy
Marketing, Inc. ("LEM") for retall sale to its two (2) sSmelter
customers, Century'Aluminum Company ("Century"), formerly Southwire
Company, and Alcan Aluminum Corporation ("Alcan"). Under the
existing agreements service to Century expires December 31, 2010,
and service to Alcan expires December 31, 2011.

LEM is an Oklahoma corporation and is a wholly owned

subsidiary of ILG&E Energy Corp. ("LG&E Energy"). LG&E Energy has
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entered into guaranties with Kenergy unconditionally guaranteeing
IEM‘é "due and punctual perfbrmance" of the wholesale service
agreements. The foregoing service agreements and guaranties were
approved by the Commission in Case Nos., 97-204, 9%8-267, 97-219
and/or 97-220.

I Case Nu. 2000-0925 the Commission approved the
acquisition of LG&E Energy by PowerGen PLC ("PowerGen"). In that
case Kenergy sought assurance that the acquisition would not impair
the wholesale service agreements or the guaranties. The Commission
found that this was a valid concern and required LG&E Energy to
commit (i) not to transfer the stock of its subsidiaries Louisville
Gas & Electric. Company ("LG&E")} or Kentucky Utilities Company
("KU") wlthout prior Commission appruval, regardless of whether the
transfer would be exempt under KRS 278.020(6) (b), and (ii) not to
transfer any asset of LG&E or KU with an original book value in
excess of $10,000,000.00 without prior Commissicn approval. See
pages 28 and 29 of Maylls, 2000, order.

Under Appendix A to that order the approval of the
merger was made subject to the written acceptance by PowerGen, LG&E
Enérgy, LG&E and KU of certain commltments and assurances. The
commitment regarding the prohibition against selling the common
stock is set forth in paragraph 18 beginning on page 10 of Appendix

A and the commitment regarding the prohibition against the asset



transfer ig cet forth in paragraph 8 on page 2. Additionally, on
pages 8 and 9 of Appendix A the following commitments which pertain
to Kenergy were reguired:

5. PowerGen and IG&E Energy commit that the
acquisition of LG&E Energy shall have no effect or impact
on various agreements associated with the resolution of
Big Rivers Electric Corporation's bankruptcy proceeding.
These agreements include, but are not limited to, the
lease agreement and associated obligations between LG&E
Energy's affiliates and Big Rivers Electric Corporation
and the power purchase agreements between LG&E Energy
Marketing, Xenergy Cerp., Alcan Aluminum Corp., and
Southwire Co. Any revisions to these agreements must be
submitted for Commission approval prior to the effective
date of the revision.

6. PowerGen and LG&E FEnergy commit that the
acquisition of LG&E Energy shall have no effect upon the
performance of LG&E Energy and its affiliates of their
obligations under the Big Rivers Agreements. LG&E Energy
and its affiliate=s shall continue to be bound by the

terms of those agreements, including any guaranty
agreemants.

Assuming the Commission approves the application in
this case, Kenergy requests that the approval be made subject to
the written acceptance by E.ON AG ("E.ON"), as well as the other
four ({4) signatories of the same commitments and assurances set
forth in Appendix A of the May 15, 2000, order in Case No. 2000-
N95. Kenergy points out to the Commissicn that in above paragraph
5, following "Southwire Co." should be added "now Century Aluminum
company." Further, in above paragraph 6 the wording "Big Rivers

Agreenments" is not defined. Presumably this includes Kenergy's



agreements, bhut in arder to clarify, the wording should be changed
to "Big Rivers and Kenergy agreements.™

E.ON has made it abundantly c¢lear that it will
comply with ﬁhe commitments ordered by the Commission in Case No.
2000-095, See filed testimony of Dr. Hans Michael Gaul, which was
adopted by Dr. Erhard Schipporeit, page 21, lines 1 through 15, and
filed testimony of Michael S. Beer, beginning on page 6 at line 19.
Accordingly, Kenergy respectfully requests that the Commission
require written acceptance of the Case No. 2000-095 commitments and
assurances with the changes noted above, and that copies of the
written acceptance be required to be served on all parties of

record in this proceeding.

DORSEY, KING, GRAY & NORMERT
318 Second Street

Handaraan, Kentucky 42420
Telephone 270 = 826=-3965
Telefax 270 - 826-6672
counsel for Kenergy Corp.

BY. Loaada U ‘:::Hh

Fraik N. King, Jr.

The foregoing was served by mailing a true and
correct copy, postage paid, upon the following, on this 19" day' of
July, 2001:



Kendrick B. Rigges

Ogden, Newell & Welch

1700 Citizens Plaza

500 West Jefferson Street
Louisville, Kentucky 40202--2874
counsel for appllcants

John R. McCall, Executive V.P.
General Counsel

Touisville Gas and Electric Company
220 West Main Street

Iouisville, Kentucky 40202

Patrick D. Pace

Attorney for City Utility Commission
Kamuf, Yewell & Pace

221 West Second Street

Owensboro, RKentucky 42303

stanley K. c<onn

Director of Power Production
Owensboro Municipal Utllltles
2070 Tamarack Road

Post Qffice Box 806

Owensbore, Kentucky 42302-0806

David F. Boehm

Michael L. Kurtz
Councel for EKIUC
Boehm, Rurtz & Lowry
2110 CBLD Center

36 East Seventh Street
Cincinnati, Chio 45202

James M. Miller

Hon. Mark Willis

100 St. Ann Street

Post Office Box 727

Oowensboro, Kentucky 42302-0727

of counsel for Big Rivers Electric Corporaticn

Douglas L. Beresford
Gc01ge Geof dlobday, Jr.

555 13 Street, NW
Washington, D. C. 20004~1109
of counsel for Big Rivers Electric Corporation
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Dennis . Howard, TIT

Monica M. McFarlin

Assistant Attorneys General

1024 Capital Center Drive, Suite 200
Frankfort, Kentucky 40601

Carol M. Raskin

Legal Aid Society, Inc.

425 West Muhamnmad Ali Boulevard
Louisville, Kentucky 40202

David Spainhoward

Vice President

Big Rivers Electric Corpecration
Post Office BRox 24

Henderson, Kentucky 42419-0024

Dale Henley

General Counsel

ETast Kentucky Power Cuuperative, Inc.
Post Office Box 707

Winchester, Kentucky 403%2-0707

Charles A. Lile

Eagt Kentucky Power Cooperative, Inc.
Post Office Box 707 '
Winchester, Kentucky 40392-0707

David €. Brown

Stites & Harbison

400 West Market Street, Suite 1800
Louisville, Kentucky 40202-3352

bdward W. Gardner
Director of Litigation
pPpavid J. Barberie
Department of Law
lLexington=-Favette Urban County Government
200 Fast Main Street :
Lexington, Kentucky 40507

Robert L. Madison
5407 Baywood Drive
Louisville, Kentucky 40241-1318



Joa F. rhilders
201 West Short Street-Suite 310
Texington, Kentucky 40507

Don Meade

Priddy, Isenbery, Miller & Meade, P.S5.C.
800 Republic Building

429 West Muhammad Ali Boulevard
Louisville, Kentucky 40202

John H. Conway

Brickfield, Burchette, Ritts & Stone
8" Floor, West Tower

1025 Thomas Jefferson Street, N.W.
Washington, D.C. 20007-R201

A s o

of ‘counsel fur Keneryy u;p



